Criminal Procedure: Police Investigation
I. Fourth Amendment Requirements

“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
A.  What is a “search”?

Katz v. United States (1967)
· FBI agents had attached an electronic listening and recording device to the outside of the phone booth.  The petitioner was convicted of transmitting wagering information by telephone in violation of a federal statute.
· The Government argues that it was a not a search and seizure because there was no physical penetration of the telephone booth from which the petitioner placed his calls.

· The Court rejects this “trespass” test and adopts a new test: whether the individual has an actual expectation of privacy that society is prepared to recognize as reasonable
· The Court held that the Government’s activities in electronically listening to and recording the petitioner’s words violated the privacy upon which he justifiably relied while using the closed telephone booth and thus constituted a “search and seizure” within the meaning of the Fourth Amendment. 

· The fact that the electronic device employed to achieve that end did not happen to penetrate the wall of the booth can have no constitutional significance.

The Katz “test”:

1) Justice Stewart: any violation of “the privacy on which [a person] justifiably relied”

2) Justice Harlan: “a twofold requirement” 

a) first, that the person have exhibited “an actual (subjective) expectation of privacy and”

b) second, that “the expectation [must] be one that society is prepared to recognize as reasonable”.

Other applications:

1. Garbage 

a. Not a search
b. In California v. Greenwood (1988) the Court held that the police did not violate the Fourth Amendment by searching plastic garbage bags left on the curb. 

c. “Here, we conclude that respondents exposed their garbage to the public sufficiently to defeat their claim to Fourth Amendment protection.” 

d. Greenwood may have had an expectation that police would not go through his garbage, but this is not one that society should recognize as reasonable.

2.  Open fields
a. Not a search
b. Open field doctrine- “The special protection accorded by the Fourth Amendment to the people in their ‘persons, houses, papers, and effects,’ is not extended to the open fields.” Oliver v. United States (1984).
c. Florida v. Riley (1989)- surveillance by the police of a partially covered greenhouse in a helicopter did not constitute a search..

d. California v. Ciraolo (1986)- surveillance of fenced backyard from a plane at 1000 feet did not constitute a search.

3. Curtilage 
a. Search
b. Curtilage may be protected if the individual reasonably may expect that the area immediately adjacent to the home will remain private. This is determined through the use of four factors: 

i. The proximity of the area to the home,

ii. Whether the area is included within an enclosure surrounding the home,

iii. The nature of the uses to which the area is put, and

iv. The steps taken by the resident to protect the area from observation by people passing by it. 

4. Business and commercial premises 
a. Search
b. As stated in See v. City of Seattle (1967), “the businessman, like the occupant of a residence, has a constitutional right to go about his business free from unreasonable official entries upon his private commercial property”.

5. Private areas in public places 
a. Search 
b. State v. Bryant (Minn. 1970) (police in overhead vent looking down at individual in closed stall)

6. Prison cells 
a. Not a search
b. Hudson v. Palmer (1984)- shakedown of Palmer’s cell for contraband was not a search.
7. Pen register of phone numbers dialed

a. Not a search
b. Smith v. Maryland (1979)- the Court held that causing a pen register to be installed at the telephone company’s offices to record the telephone numbers dialed by a criminal suspect was not a search. “A person has no legitimate expectation of privacy in information he voluntarily turns over to third parties.”
8. E-mail

a. Search
b. United States v. Maxwell (A.F.Ct.Crim.App. 1996)- the court held “that the transmitter of an e-mail message enjoys a reasonable expectation that police officials will not intercept the transmission without probable cause and a search warrant”.
9. Effects

a. Search
b. Bond v. United States (2000)- traveler’s personal luggage is clearly an “effect” protected by the Fourth Amendment. Federal agent squeezing the soft luggage was a search. 

10. Dog sniff

a. Not a search
b. United States v. Place (1983) the Court held that a “canine sniff” of personal luggage did not constitute a search. Despite the fact that the sniff tells the authorities something about the contents of the luggage, the information obtained is limited. It is less intrusive than a normal search and only alerts authorities to the presence of a contraband item.
c. Illinois v. Caballes (2005)- dog sniff of a vehicle during a traffic stop was not a search.
11. Enhancing the senses
a. Could constitute a search
b. United States v. Mankani (2d Cir. 1984)- generally speaking, it is not a search for an officer, lawfully present at a certain place, to detect something by one of his natural senses.  
c. Common means of enhancing the senses are not searches (flashlight or binoculars)
d. Kyllo v. United States (2001) (thermal imager used on home)
i. The Court held that the thermal imaging constituted a search.
ii. “We think that obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical ‘intrusion into a constitutionally protected area’ constitutes a search- at least where (as here) the technology in question is not in general public use.”
iii. “In the home, our cases show, all details are intimate details, because the entire area is held safe from prying government eyes.”
iv. The majority is worried about homeowners being at the mercy of advancing technologies.
B.  The Warrant Requirement

Rule 41 of the Federal Rules of Criminal Procedure covers the requirements for issuing and executing a warrant:

· The warrant must be issued by a “neutral and detached magistrate”.
· The warrant must contain a “particular description” of the place or person to be searched and any person or property to be seized.

· The warrant must be executed within 10 days and during the daytime, unless the judge for good cause authorizes the execution for another time.
· The police must generally knock and announce their presence before executing the warrant.  However, the police may make a “no-knock” entry if knocking and announcing their presence would be dangerous or futile or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.
· The police may only look where the items described in the warrant might be concealed and the search must cease as soon as the items named in the warrant are found.
· The presence of third parties is prohibited if they are “not in aid of the execution of the warrant” (i.e. reporters).
C.  Probable Cause
Probable cause = source + odds

Sources of probable cause:

1. Information from an alleged victim of, or witness to, a crime

a. Unlike informers, the prior reliability of the victim-witness need not be shown. Don’t have to worry about lying as much, because they have nothing to gain.

b. The critical question is whether the general description is sufficient to justify the arrest of any one person.

2. Direct observations by police

3. Information and orders from official channels

4. Informants

Spinelli v. United States (1969)

· A search warrant was issued based on an affidavit containing the following information:

· FBI had tracked Spinelli’s movements from Illinois into St. Louis, Missouri and into a particular apartment. 

· The apartment contained two telephones.

· The FBI stated that Spinelli is known to local law enforcement as a gambler.

· Informant’s tip stated that Spinelli was operating a gambling operation in which he accepted wagers and disseminated wagering information by means of two telephones.
· Two-prong test for assessing reliability of informant tips:

· First, the application has to adequately reveal the “basis of knowledge” of the informant- the particular means by which he came by the information given in the tip.

· Second, the application has to provide facts sufficiently establishing either the “veracity” of the affiant’s information, or, alternatively, the “reliability” of the informant’s tip in this particular case. 

· Here, the only facts supplied by the informant were that Spinelli was using two telephones and that these phones were being used in gambling operations. This information could have been obtained from an off-hand remark at a neighborhood bar and fails to provide sufficient facts to establish both the informant’s basis of knowledge and reliability.
· Contrast this to the detailed description in Draper v. United States (1959) (upholding warrant in which informant described accused’s clothes and actions at train station with minute particularity).
Illinois v. Gates (1983)
· Police received anonymous letter describing drug smuggling activities of neighborhood couple.
· The Court abandons the two-prong test from Spinelli. 
· An informant’s “veracity,” “reliability,” and “basis of knowledge” are highly relevant, but they are not separate and independent requirements to be rigidly met in each case.

· In some cases, the deficiency in one area can be compensated for a strong showing in the other, or by other indicia of reliability.

· The Court adopts a “totality of the circumstances” test.
· The task of the magistrate is simply to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge” of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.

· A “bare bones” affidavit is still never enough and sufficient information must be presented to the magistrate to allow that official to determine probable cause; his action cannot be a mere ratification of the bare conclusions of others. 
· Mere conclusory statements by informants or police are insufficient.
· The Court held that there was probable cause based off the anonymous letter and independent corroboration by the police.

· As in Draper, the police were able to corroborate the suspicious details contained in the anonymous letter (i.e. the unusual travel plans).
· Informant had not provided reliable information to police in past as in Draper, but the corroboration of these parts of the letter suggested that the informant would probably be right about the drug smuggling.

· “Because an informant is right about some things, he is more probably right about other facts”. 

· Letter contained a range of details predicting future behavior, not merely easily obtained facts.

· This test, unlike Spinelli, leaves room for anonymous citizen informants, which are very important to effective law enforcement.

How can a defendant attack a seemingly ironclad informant’s tip?

Franks v. Delaware (1978)

· Where defendant makes substantial preliminary showing that false statement knowingly and intentionally, or with the reckless disregard for the truth, was included by affiant in search warrant affidavit, and if allegedly false statement is necessary to finding of probable cause, Fourth Amendment requires that hearing be held at defendant's request.
· Very high standard and hearings are rarely granted.
Can the defendant ask for the informant’s name and address in order to ensure that they actually exist? No.

McCray v. Illinois (1967)- police need not be required to disclose an informant’s identity if the trial judged is convinced that the officers relied in good faith upon credible information supplied by a reliable informant (in this case, informant had been used 20 previous times by police).
The previous discussion has dealt with source problems. The following cases deal with odds problems.

Maryland v. Pringle (2003)

· Police pulled car over for speeding. Inside were three passengers: Partlow (driver-owner), Pringle (front-seat passenger), and Smith (back-seat passenger).
· Police noticed money rolled up in glove compartment. Partlow consented to search of car and police found cocaine between arm rest and back seat.

· No one admitted to ownership of the drugs and all three were arrested. 
· Pringle confessed but later tried to have his confession thrown out for being the fruit of an illegal arrest.

· After finding the drugs, the police had probable cause to believe a felony had been committed, but did they have probable cause to believe that Pringle committed that crime?

· “We have stated that the substance of all the definitions of probable cause is a reasonable ground for belief of guilt, and that the belief of guilt must be particularized with respect to the person to be searched or seized.”

· What are the odds that Pringle was guilty by himself? In the absence of any other information it could be any of a number of scenarios. It could be either Partlow alone, Pringle alone, Smith alone, or all three together. 

· The Court of Appeals of Maryland held that it was an illegal arrest because there was no specific evidence to show Pringle’s dominion or control over the drugs.

· The Court reversed and upheld the arrest. 
· The police had probable cause to suspect that all three passengers were engaged in a common enterprise.
· Small car, drugs accessible to all of them, all three probably had knowledge that the drugs were there, and $765 rolled up in glove compartment in front of Pringle. 
· Drugs in the backseat alone were probably not enough for the police to have probable cause to arrest Pringle. But in addition to the money in front of him and other factors, it was enough for the Court.

Ybarra v. Illinois (1979)- informant had told police that tavern bartender kept heroin behind the bar for sale. The police obtained a search warrant for the tavern and bartender. The Court held that the subsequent search of the (9-13) tavern customers in addition to the tavern and bartender lacked probable cause and was unconstitutional.

So how high do the odds have to be to establish probable cause?

If you can estimate the odds, probable cause requires something over 50% making it more likely than not. The Court in Pringle was trying to massage the odds to get over 50%. If it’s clear that it’s less than 50%, than there is no probable cause. 

D.  Warrantless Arrests
Typically, the police need probable cause and a warrant to make an arrest, but there are some exceptions to the warrant requirement (still need probable cause).

United States v. Watson (1976) (misdemeanor/felony arrest exception)
· Informant told police that he had met with Watson who had given him a stolen credit card and had agreed to furnish additional cards. The police follow the informant to the meeting and arrest Watson when signaled by the informant.

· The arrest was done without a warrant. 

· Justice White argues that on the basis of history, the police do not need a warrant for a misdemeanor or felony committed in the officer’s presence or for a felony not committed in his presence if there were reasonable grounds for making the arrest.
· No warrant needed for a felony arrest, even if the police had time to get one.

We still don’t know if arrest warrants are required for misdemeanors committed outside of the officer’s presence.

What about warrantless arrests in public places?

Payton v. New York (1980)- the warrant exception for felonies not committed in the officer’s presence does not extend to making the arrest in a person’s home. You need a warrant absent exigent circumstances. But you do not need a warrant if the arrest takes place in a public place.

United States v. Santana (1976)- warrantless arrest was constitutional when women was “standing directly in the doorway- one step forward would have put her outside, one step backward would have put her in the vestibule of her residence”. Nonetheless, the Court said she was in a public place.
What type of force can the police use to arrest a fleeing felon?

Tenessee v. Garner (1985)- held that the use of deadly force to arrest a fleeing felon is sometimes unreasonable under the Fourth Amendment. Where the suspect poses no immediate threat to the officer and not threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so.
Graham v. Connor (1989)- held that the Fourth Amendment reasonableness standard applies to all claims that law enforcement officers have used excessive force, deadly or not, in the course of an arrest, investigatory stop, or other “seizure” of a free citizen. 

E.  Warrantless Searches
There are of course, exceptions to the general rule that a warrant must be secured before a search is undertaken.

1.  Search Incident to Arrest Exception
Chimel v. California (1969) (search incident to arrest)
· Police had arrest warrant for Chimel. The police proceeded to look through the entire three-bedroom house, including the attic, the garage, and a small workshop. In the master bedroom they looked through drawers. The search resulted in the seizure of numerous items related to the burglary.
· The Court held that this search was “unreasonable”.

· When arrest is made, it is reasonable for the arresting officer to:

· Search the person arrested in order to remove any weapons( Otherwise officer’s safety would be endangered

· Search for and seize any evidence on the arrestee’s person( Prevent concealment or destruction

· Can also search the “grabbing area” into which an arrestee might reach in order to grab a weapon or evidentiary items.

· Can’t routinely search entire house, or even within drawers and concealed areas in the room in which the arrest takes place; such searches may only be made under authority of a warrant.
Maryland v. Buie (1990) (“protective sweep” of immediately adjoining area)
· Police obtained arrest warrant for armed robbery suspect (Buie). Police went to his home and arrested him in his basement. The police went back into the basement to see if anyone else was inside and found evidence from the robbery.

· The Court held that the search following the arrest did not require a warrant.

· The officers could, as a precautionary matter and without probable cause or reasonable suspicion, look in closets and other spaces “immediately adjoining” the place of arrest from which an attack could immediately be launched.

· The search cannot be of the entire premises, but may extend only to a cursory inspection of those spaces where a person may be found.

· To search beyond the “immediately adjoining” area, the police need reasonable suspicion.

Arizona v. Hicks (1987) (scope of search on premises)
· Police entered premises from which shots were fired and saw suspicious stereo equipment. The police moved some of the equipment around to read the serial numbers.

· This was in violation of the Fourth Amendment. Outside scope of permissible search.

· Merely looking at something in plain view is not a search, but the officer here did more.

· The officer could not move television around and could only look at it without a search warrant and probable cause.
United States v. Robinson (1973) (scope of search incident to arrest on the person)
· Police pulled Robinson over for driving after revocation of his license.
· The officer placed Robinson under arrest and executed a search on his person. The search uncovered a cigarette pack, which the officer then opened and found capsules containing heroin.

· The Court held that the officer did not need a warrant for this search.
· The justification for a search incident to arrest rests on the needs to disarm the suspect and to preserve evidence on his person. The majority argues that this is a bright-line rule and there should be no case-by-case adjudication based on the facts of each arrest.
· It does not matter that the officer in this case did not indicate any subjective fear of the defendant or that he did not suspect that the defendant was armed. 
· The dissent argues that this search went too far. The officer could take the cigarette pack, but not look inside it.
Illinois v. Lafayette (1983) (inventory incident to booking)- police can search everything on person when inventorying them at station as an administrative necessity. This rule includes looking inside items such as Lafayette’s shoulder bag.

New York v. Belton (1981) (occupant of vehicle)
· Police pull car over. Officer smells marijuana and has the suspects get out. Officer takes jacket out of backseat, unzips the pocket and finds drugs. 
· No warrant needed. 
· “When a policeman makes a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident to that arrest, search the passenger compartment of that automobile.”

· What justifies this search? Want to have bright-line rule that stuff inside the car is inside the grabbing area (not trunk though). Don’t want to have case by case adjudication of details. 
Thornton v. United States (2004) (recent occupant of vehicle)
· Suspect pulls into parking lot and gets out of car. Police arrest him, handcuff him, and put him backseat of police car. The police go on to search his car.

· The search is valid even though arrestee was outside of car when arrested. 

· “In all relevant aspects, the arrest of a suspect who is next to a vehicle presents identical concerns regarding officer safety and the destruction of evidence as the arrest of one who is inside the vehicle”.
· The officer should not be punished for playing it safe and waiting for a suspect to exit his car before arresting him.

· So long as arrestee is an “occupant” or “recent occupant” of a vehicle, officers may search that vehicle incident to arrest.

Knowles v. Iowa (1998)- Knowles was pulled over for speeding and issued a citation (not arrested). The police searched the car and found marijuana. The Supreme Court says the search was unconstitutional. No arrest like in Belton or Thornton, so no need to protect the officer or preserve evidence. 

Summary of Search Incident to Arrest:

1. On person- per se automatic search (Robinson)

2. Off person

a. Grabbing area (Chimel)

b. Immediate adjacent area (Buie)

c. Beyond adjacent area requires reasonable suspicion (Buie)
3. Car- can search passenger area of car because items there are assumed to be in grabbing area (Belton, Thornton)

2.  Exigent Circumstances Exception
Exigent circumstances:

1. Homicide scene exception- police may also remain on the scene of a homicide without a warrant.

2. “Hot pursuit” exception

a. Police may make warrantless entries to arrest under some circumstances.

b. Warden v. Hayden (1967)- police were reliably infrmed that armed robbery suspect had entered certain house five minutes earlier. The Court held that it was reasonable for police to make warrantless entry to search for the suspect as well as evidence related to the crime.

c. Welsh v. Wisconsin (1984)- the gravity of the crime committed is a significant factor and the exception should not extend to minor offenses. In this case, a DUI was not a seriousness enough crime to justify a warrantless entry in order to arrest the suspect.

3. Preservation of evidence- under exigent circumstances, the police can secure the premises until a search warrant can be obtained, in order to prevent the destruction of evidence (i.e. drugs).

Vale v. Louisiana (1970)
· Defendant was arrested on street outside his home after police witnessed what they had probable cause to believe was a drug sale.

· The police entry into arrestee’s home to search for drugs was unreasonable without a warrant.

· “We decline to hold that an arrest on the street can provide its own exigent circumstance so as to justify a warrantless search of the arrestee’s house.

United States v. Grummel (9th Cir. 1976)

· Defendant picked up package known to police to contain heroin; 10 minutes later after taking package into his home he was arrested there; his mom was also present in the house.

· It was reasonable for the police to “secure the premises to the extent necessary to prevent destruction of evidence until a warrant could be obtained”.

Segura v. United States (1984)

· Police confirmed that they had witnessed a drug transaction by Segura and Colon. Segura was arrested in the lobby of the apartment building and Colon was arrested in the apartment.
· It was reasonable for the police to secure the premises for 19 hours because of “administrative delay” while a search warrant was obtained.

3.  Pretextual Arrests
Pretextual arrests are perfectly valid for Fourth Amendment concerns. So the police can arrest a suspected drug dealer for making a turn without signaling and then search his car for the drugs. 
Whren v. United States (1996)
· Police officers patrolling in “high drug area” became suspicious of a certain truck. After the truck made a turn without signaling, the police pulled him over. After seeing drugs in the car, the police arrested the occupants.
· Defendant argued that it was unreasonable for police to stop him for traffic violation when the motivation was drug enforcement. 
· The Court held that it was not a violation of the Fourth Amendment.
· “As a general matter, the decision to stop an automobile is reasonable where the police have probable cause to believe that a traffic violation has occurred.”

· Actual motivations of the police are not relevant.
4.  Automobile Searches Exception
This exception arises when the police search a vehicle when they have probable cause to believe they are transporting contraband. As opposed to the search incident to arrest exception, which does not require probable cause to search the vehicle.

California v. Carney (1985)

· Police search mobile home after observing Carney selling marijuana out of it (but discussion is of cars in general).  
· The Court held that the search was reasonable under the “automobile exception” to general warrant requirement.
· The Court discussed two rationales:

· Cars are “readily mobile” and can be quickly moved out of the jurisdiction before evidence can be obtained.

· Lower expectation of privacy with respect to one’s automobile as a result of the pervasive regulation of automobiles capable of traveling on public highways.

· Extends the scope of the search to the entire vehicle, not just passenger area. The exception has been applied to the following:
· Locked car trunk

· A sealed package in a car trunk

· A closed compartment under the dashboard

· The interior of a vehicle’s upholstery

· Sealed packages inside a covered pickup truck

California v. Acevedo (1991)
· Daza picked up a package the police knew contained marijuana and took it to his apartment. He walked out to his car with a brown paper bag about the size of the package.

· Daza placed bag of marijuana in trunk of car and drove off; the police then stopped him, opened the trunk and bag, and found marijuana.

· The police opened the trunk and searched the bag and found the marijuana.

· The Court held that this warrantless search was reasonable.

· If there is probable cause to search for contraband in an automobile, the police can search all containers found in the automobile.

· In this case, the police had probable cause to believe that the paper bag contained marijuana.

· On the other hand, if a container is not touching the car, it can’t be searched without a warrant. The officer needs to immobilize it under and go get a warrant (United States v. Chadwick).
Colorado v. Bertine (1987)- if following standardized procedure, the police can open closed containers in an inventory search following impoundment of a car (same rationale as in Illinois v. Lafayette). 

F.  Stop and Frisk
Terry v. Ohio (1968)

· Detective observed three men repeatedly looking into a store, walking away, then coming back. The detective believed the men to be casing a store for a robbery and that they might be armed.

· Detective approached the men, identified himself and asked for their names. He then spun Terry around and patted his breast pocket and found a pistol. He found a pistol on the second but not the third man.

· The Court held that the Fourth Amendment does not prohibit the police from stopping a person for questioning when the police have a reasonable suspicion that an individual may be armed and dangerous, even when that suspicion does not amount to probable cause necessary to arrest the individual for a crime.
· The sole justification is the protection of the police officer and others nearby (not the preservation of evidence) and the search must be confined in scope to a carefully limited search of the outer clothing in an attempt to discover weapons which might be used against the officer.

1.  Intrusions short of “arrest” or “seizure”
Florida v. Bostick (1991)

· Police boarded a bus right before it was to depart and asked Bostick, admittedly without any suspicion, for his identification and if they could search his bag.

· No seizure occurs when police ask questions of an individual so long as the officers do not convey a message that compliance with their requests is required.
· The correct inquiry is whether a “reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter”.
United States v. Drayton (2002)

· Three policemen boarded a bus, and one of them asked Brown and Drayton if he could search their bags and person. They both agreed and the subsequent search revealed cocaine taped to their legs.

· The Court held that under Bostick there was no seizure.
· There “was no application of force, no intimidating movement, no overwhelming show of force, no brandishing of weapons, no blocking of exits, no threat, no command, not even an authoritative tone of voice”.

· It is beyond question that had this encounter occurred “on the street”, it would be constitutional and the fact that it took place on a bus does not transform it into an illegal seizure.

California v. Hodari (1991)

· Hodari fled upon seeing an approaching police car, only to be pursued by police on foot, after which Hodari tossed away crack cocaine.

· The case has been cited for the conclusion that a police pursuit in attempting to seize a person does not amount to a “seizure” within the meaning of the Fourth Amendment.

· No seizure unless there is a physical laying on of hands or application of physical force to restrain movement or, where that is absent, submission to the assertion of authority. 
Pertinent factors identifying a police seizure can include:

· The threatening presence of several officers

· The display of a weapon

· Physical touching by the officer

· Language or tone indicating that compliance is compulsory

· Prolonged retention of a person’s personal effects

· A request by the officer to accompany him to the police station or a police room

2.  Required basis for a stop
The test for reasonable suspicion is found in United States v. Cortez (1981):

1. Must be based upon the totality of circumstances
2. Must be objectively describable evidence, not just subjective hunches

3. The assessment must raise particular or individualized suspicion that the person being stopped is engaged in wrongdoing.
Sibron v. New York (1968)
· Police officer observed Sibron continually from 4pm-12am and during that time saw Sibron in conversation with six or eight persons the officer knew to be drug addicts.

· However, the officer could not hear what they were saying and did not see anything pass between Sibron and the other men.

· The officer nonetheless approached Sibron, told him to come outside, thrust his hand in Sibron’s pocket and pulled out heroin.

· The Court held that were no grounds for the stop

· The officer did not what Sibron was talking about with the other men, it could have been the World Series.
· The inference that persons who talk to narcotics addicts are engaged in the criminal traffic of narcotics is simply not the sort of reasonable inference required to support an intrusion by the police upon an individual’s personal security.

Florida v. J.L (2000)
· Police received an anonymous tip that a young black male was standing at bus stop with plaid shirt and carrying a gun. 
· The Court held this was not enough to justify a stop and frisk.

· There were no indicia of reliability along with the anonymous tip. There was no predictive information that the police could have used to test the informant’s credibility.
· Allowing this would lead to abuse where a person could harass another by calling an anonymous tip falsely reporting that they are carrying a gun.

Illinois v. Wardlow (2000)- being in an area known for heavy drug trafficking and unprovoked flight (not a mere refusal to cooperate) from the police is enough to justify a stop and frisk.

3.  Permissible extent and scope of a stop

The stop needs to be limited in scope by “time”, “duration”, or “length” and “intrusiveness”, each taking into account the offense reasonably suspected.

United States v. Place (1983)- the Court refuses to adopt a specific time limit for Terry stops, but noted that “we have never approved a seizure of the person for the prolonged 90-minute period involved here…”.

Florida v. Royer (1983)- suspect cannot be moved to another location, because then it is more intrusive and more like an arrest instead of a Terry stop.

Suspect can be held for identification by a witness, but the witness has to be brought to the suspect.

4.  Basis and permissible extent of a frisk
The officer must be able to point to particular facts from which he reasonably inferred that the individual was armed and dangerous.
Adams v. Williams (1972)- the majority held that the officer “had ample reason to fear for his own safety” upon being told by an informant that defendant, seated in a nearby car, was carrying narcotics and a gun at his waist.
Minnesota v. Dickerson (1993)- the frisking officer felt a small lump in the suspect’s front pocket and determined that the lump was narcotics only after “squeezing, sliding, and otherwise manipulating the outside of the defendant’s pocket”.  The officer went far beyond the bounds of the frisk for weapons permitted under Terry 
Summary of stop and frisk:

1. Was there a stop? (did individual feel free to not cooperate)

2. Was there basis for the stop? (founded suspicion)
3. Was the scope of the stop permissible? (duration and intrusiveness)

4. Was there a frisk?
5. Was there basis for the frisk? (armed and dangerous)

6. Was the scope of the frisk permissible? (pat down for weapons)
5.  Profiling
Brown v. City of Oneonta (2d Cir. 2000)
· Someone broke into a house and attacked an old woman. She told the police that the assailant was a young black man who, as they struggled, cut himself on the hand.

· A police canine unit tracked the assailant’s scent to the SUCO campus. The police attempted to locate and question every black male student at SUCO. Once this failed to produce a suspect, they conducted a “sweep” of Oneonta, stopping and questioning every non-white person on the streets and inspecting their hands for cuts.

· The police stopped over 200 black residents.

· Not violation of Equal Protection Clause because they were not stopped solely on their race, but based on the victim’s description.

So victim descriptions that include race seem to be accepted by most people. Most people would be against using race in law enforcement profiling, because it is predicative and a group based general stereotype that is demeaning and highly negative.
Department of Justice, Policy Guidance Regarding Racial Profiling
· In June 2003, the Department of Justice offered its view on the proper consideration of race in law enforcement. 

· The guidelines state that in “traditional law enforcement activities,” race cannot be considered in a traffic stop or other investigatory activity unless there is a specific victim description.
· Even “national security and border integrity” activities are limited by the Constitution. This means that people can be signaled out by race for heightened scrutiny only if there is a specific threat or intelligence.
G.  Consent Searches
Consent searches are frequently relied upon by the police because they involve no time-consuming paper work and offer an opportunity to search even when probable cause is lacking.

Schneckloth v. Bustamonte (1973)
· Police officer stopped a car containing six men for traffic violation. Passenger claiming to be the vehicle owner’s brother consented to a search of the car. Driver helped in the search by opening the trunk and glove compartment.

· Stolen checks were found leading to passenger Bustamonte being arrested.

· The precise question in this case is what must the state prove to demonstrate that a consent was “voluntarily” given.

· “We hold only that when the subject of a search is not in custody and the State attempts to justify a search on the basis of his consent, the Fourth and Fourteenth Amendment require that it demonstrate that the consent was voluntarily given, and not the result of duress or coercion, express or implied.”
· Voluntariness is a question of fact to be determined from all the circumstances.

· Knowledge of right to refuse is a factor to be taken into account, but the prosecution does not have to prove the defendant knew he had a right to refuse as a prerequisite to establishing voluntary consent.

· Basically, ask whether the police behaved reasonably.

Illinois v. Rodriguez (1990) (third party consent)

· Fischer was allegedly beaten by Rodriguez. She took the police to his apartment and unlocked the door and let them in. She called it “our” apartment and claimed that she had clothes and furniture there.

· Would the facts available to the officer at the moment…warrant a man of reasonable caution in his belief that the consenting party had authority over the premises?
H.  Administrative Searches
What qualifies as an administrative search?
1. safety inspections (Camara)
2. border searches 
3. vehicle checkpoints for illegal immigrants (Martinez-Fuerte)
4. vehicle checkpoints for drunk drivers (Sitz)
5. search of students in school (T.L.O.)
6. supervision of parolees and probationers

7. drug testing (Von Raab, Skinner, Vernonia, Earls)
8. and other “special needs”

Camara v. Municipal Court (1967)- administrative searches of homes for fire, health, and fire inspections require warrants, but not probable cause. The warrants are issued based on a general administrative plan and did not require any specific knowledge about a particular building.
Special need vs. ordinary law enforcement interest
Whenever departure from the usual warrant and/or probable cause requirements is claimed on the basis of some “special need”, it is necessary that this need be sufficiently different from the state’s ordinary law enforcement interest.

MacWade v. Kelly (2nd Cir. 2006)

· This case deals with the suspicionlesss container searches implemented on the New York City subway system in order to safeguard against a terrorist attack.

· Special Needs Doctrine:
· First, as a threshold matter, the search must “serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime investigation”.

· Second, the court determines whether the search is reasonable by balancing several competing considerations including (1) the weight and immediacy of the government interest, (2) the nature of the privacy interest allegedly compromised by the search, (3) the character of the intrusion imposed by the search, and (4) the efficacy of the search in advancing the government interest.

· The court holds that the special needs doctrine may apply even where, as here, the subject of a search possesses a full privacy expectation.

· The court held that this program satisfies the special needs exception to the Fourth Amendment’s usual requirement of individualized suspicion because (1) preventing a terrorist attack in the subway is a special need; (2) that need is weighty; (3) the program is a reasonably effective deterrent; and (4) even though the searches intrude on a full privacy interest, they do so to a minimal degree.

Chandler v. Miller (1997)
· Georgia requires candidates for designated state offices to certify that they have taken a drug test and that result was negative.
· A search or seizure is ordinarily unreasonable in the absence of individualized suspicion of wrongdoing.

· But there are exceptions based on “special needs, beyond the normal need for law enforcement”. 

· Courts must undertake a context-specific inquiry, examining the private and public interests advanced by the parties.

· Where the privacy interest implicated by the search are minimal, and where an important governmental interest furthered by the intrusion would be placed in jeopardy by requiring individualized suspicion, a search may be reasonable despite absence of such suspicion.

· The Court held that the drug testing requirement in the Georgia statute were nonintrusive.
· The candidate could provide the specimen in the office of his or her physician.

· The test results were first given to the candidate, who controls further dissemination.

· However, the Court held that there was no important governmental interest.
· No fear or suspicion of drug use by state officials

· No real threat to public safety

· Candidates already subject to daily scrutiny, which enables citizens to detect any drug use on their part

· The Court held that the drug testing requirement was unreasonable
Skinner v. Railway Labor Executives’ Ass’n (1989)- rail employees involved in accidents or who violated certain safety rules were required to take drug test. Court held that these searches did not require individualized suspicion, because of “surpassing safety interests” in trying to deter accidents.

Nat’l Treasury Employees Union v. Von Raab (1989)- the Court upheld a Customs Service policy of requiring drug testing for positions directly involving drug interdiction or requiring the employee to carry a firearm. There is a “compelling” interest in making sure these employees are not illicit drug users.

Vernonia School District 47J v. Acton (1995)- the Court upheld random drug-testing program for high school athletes. High school students have lesser expectation of privacy and the state has a significant interest in deterring drug use by schoolchildren.
Bd. Of Education v. Earls (2002)- extends Vernonia to the drug testing of students wishing to participate in nonathletic extracurricular activities.

City of Indianapolis v. Edmond (2000)
· The Court held that a highway checkpoint program whose primary purpose is the discovery and interdiction of illegal narcotics was unreasonable.
· “We have never approved a checkpoint program whose primary purpose was to detect evidence of ordinary criminal wrongdoing.”
· In Martinez-Fuerte and Sitz the Court held that suspicionless stops at highway checkpoints for the purposes of intercepting illegal immigrants and combating drunk driving and were reasonable, because these programs were designed primarily to deal with the problems of policing the border and the necessity of ensuring roadway safety.
II. Surveillance (wiretapping, eavesdropping, secret agents) 

A.  Eavesdropping and the use of secret agents

No reasonable expectation of privacy in these scenarios, which led the Court to determine that secret agents do not threaten privacy enough to merit Fourth Amendment limitation. No warrant or court order is needed.

On Lee v. United States (1952)- no Fourth Amendment violation when “wired” government agent entered On Lee’s laundry and engaged him in conversation, the content of which was incriminating.

Lopez v. United States (1963)- no Fourth Amendment violation when defendant made unsolicited bribe to IRS agent who had a tape recorder on his person. “We think the risk that petitioner took in offering a bribe to Davis fairly included the risk that the offer would be accurately reproduced in court, whether by faultless memory or mechanical recording.”

Hoffa v. United States (1966)- held that however strongly a defendant may trust an apparent colleague, his expectations are not protected by the Fourth Amendment when it turns out that the colleague is a government agent communicating with authorities.

Lewis v. United States (1966)- no Fourth Amendment violation when agent pretended to be drug dealer and was invited into defendant’s home for drug transaction. The agent then testified at trial what had occurred at the defendant’s home and the drugs were introduced.
United States v. White (1971)

· Upheld prior case law and made clear that for constitutional purposes it doesn’t matter if the agent instead of immediately reporting and transcribing his conversations with defendant, either

· simultaneously records then with electronic equipment which he is carrying (Lopez) or;

· carries radio equipment which transmits the conversations either to recording equipment located elsewhere or to other agents monitoring the transmitting frequency (On Lee).
· One contemplating illegal activities must realize the risk that his companions may be reporting to the police.

B.  Wiretapping

In Title III of the Omnibus Crime Control and Safe Streets Act of 1968, Congress adopted legislation granting law enforcement officials extensive powers to conduct wiretapping and electronic surveillance.
As amended in 1986 by the ECPA, Title III prohibits the “interception” of “wire, oral or electronic communications” unless such interception is authorized by the statute. This covers e-mail, cell phone communications, other modern communication techniques, as well as electronic storage and processing of information.
Except for emergencies (threat to national security), no electronic surveillance is permitted without a properly authorized application.

Each application must be in writing and under oath and include a “full and complete” statement of the circumstances justifying the belief that an order should be issued, including:
1. details as to the particular offense
2. a particular description of the communication facility
3. a particular description of the “type of communication” sought to be intercepted
4. “the identity of the person, if known, committing the offense, and whose conversation is to be intercepted”

Basically, “there must be probable cause to believe that a particular person involved in a designated crime will have discussion pertinent to that crime using a particular phone (or at a particular place) during a specified time period”.

Under Title III, surveillance “must terminate upon attainment of the authorized objective, or in any event in thirty days” and notice must be given to the person under surveillance within 90 days of termination.

III. Counter-terrorism

Foreign Intelligence Surveillance Act of 1978 (“FISA”)
· FISA is the statute which establishes a legal regime for “foreign intelligence” electronic surveillance separate from ordinary domestic law enforcement electronic surveillance which is covered under Title III.
· FISA is aimed at regulating the collection of “foreign intelligence” information in furtherance of U.S. counterintelligence, whether or not any laws were or will be broken.

· Under FISA, surveillance is generally permitted based on a finding of probable cause that the surveillance target is a “foreign power” or an “agent of a foreign power”, not like in traditional law enforcement surveillance which requires probable cause that a crime is or will be committed.
· A “foreign power” under FISA is not limited to a terrorist group or a hostile foreign government, but is defined broadly to include any “foreign-based political organization not substantially comprised of U.S. persons”. 

· The definition of foreign agent, if it pertains to a U.S. person, is more closely tied to criminal activity. It requires that the U.S. person knowingly engages in clandestine intelligence gathering activity or knowingly engages in sabotage or international terrorism.

· FISA proceedings are secret and only the government presents its side.

· Surveillance can be up to one year for foreign governments and 90 days for their agents.
· No notice needs to be provided until prosecution is initiated.

The PATRIOT Act of 2001 expanded FISA’s applicability.  Prior to the Patriot Act, FISA required that a senior official certify that the collection of foreign intelligence was “the purpose” of the FISA search or surveillance.  However the Patriot Act changed the language so that obtaining foreign intelligence need only be “a significant purpose” of the investigation.

Schulhofer, “The Enemy Within”
· Pen-register and trap-and-trace information

· The Patriot Act extends the definition of pen-register and trap-and-trace information, previously restricted to telephone numbers, to destination identifiers for e-mail and Internet browsing.

· Investigators can access such information without a showing of probable cause, without any obligation to report their findings to a court, and the person monitored doesn’t even have to be a suspect.
· Only requirement is that the information may be “relevant to an ongoing criminal investigation”.

· Not limited to terrorism, but any crime.

· “Carnivore” (DCS-100)

· Only requirement is that when used as a pen register or trap and trace device, the agency must keep and provide to the court a record of information collected, the officers involved in collecting it, and the date and times the software was used.

· The program is supposed to filter out content, but there are worries that the filter may not work properly.

· Use of the program for content is covered under normal Title III and FISA requirements.

· Clandestine physical searches

· Patriot Act adds to federal law a provision that gives authority for clandestine intrusions and defines in broad terms the grounds that can justify delay in notifying the target that their home was searched.

· Available in any criminal investigation.

· Personal records (financial, travel, credit card, student, video rental, mosque records, etc.)

· Now available for FBI inspection on a clandestine basis whenever the agent states that the records “are sought for an authorized investigation…to protect against international terrorism”

· Even when there is no basis for considering the targeted person to be a suspect or foreign agent.

Is FISA constitutional? Can evidence obtained under its use be used for prosecuting the foreign agent or can it only be used for intelligence gathering?

United States v. Duggan (2d. Cir. 1984)

· The court held that FISA was constitutional.

· “We regard the procedures fashioned in FISA as a constitutionally adequate balancing of the individual’s Fourth Amendment rights against the nation’s need to obtain foreign intelligence information.”
· Moreover, an otherwise valid FISA surveillance is not tainted simply because the government can anticipate that the fruits of such surveillance may later be used, as evidence in a criminal trial.

· Congress recognized that in many cases the concerns of government with respect to foreign intelligence will overlap those with respect to law enforcement.

In re: Sealed Case (Foreign Intelligence Surveillance Court of Review 2002)

· The PATRIOT Act amended FISA to require that gathering foreign intelligence only be a significant purpose. 

· That means another purpose can be primary. One other legitimate purpose that could exist is to prosecute a target for a foreign intelligence crime. 

· Before 2001, the Office of Intelligence Policy and Review (OIPR) was supposed to make sure the criminal division didn’t see what the intelligence people were looking at. But this came under fire for creating a “wall” between law enforcement and counterterrorism, leaving our government unable to connect the dots leading to 9/11.

· As a result, the court stated that for terrorism, it makes sense for that wall to be more porous and allow criminal prosecutions based off of the fruits of FISA surveillance.

· So long as the government entertains a realistic option of dealing with the agent other than through criminal prosecution, it satisfies the significant purpose test.

· However, the FISA process cannot be used as a device to investigate wholly unrelated ordinary (non-foreign intelligence) crimes.
NSA wiretapping program- shortly after the attacks of 9/11, the President authorized the NSA to intercept international communications into and out of the United States of persons linked to al Qaeda or related terrorist organizations.
The program has been argued to be consistent with the Fourth Amendment because the warrant requirement does not apply in these circumstances, which involve “special needs” beyond the need for ordinary law enforcement and the inherent authority of the President to conduct warrantless electronic surveillance to obtain foreign intelligence to protect our Nation from foreign armed attack.

Clearly, this is illegal under FISA. But if Congress amends this to make it permissible under FISA, would it be constitutional? Is it reasonable? Electronic surveillance is extraordinary intrusive. Administrative search cases usual involve less intrusive searches. 
III. The Scope of the Exclusionary Rule
Mapp v. Ohio (1961) (exclusionary rule) was a landmark case in the area of U.S. criminal procedure, in which the Supreme Court decided that evidence obtained in violation of the Fourth Amendment protection against “unreasonable searches and seizures” must be excluded from criminal prosecutions in state courts, as well as federal courts.
When is “fruit of the poisonous tree” not suppressed?  

1. Inevitable discovery 

2. Independent source (independent of the illegal search)
3. Attenuation doctrine- the connection between the illegal search or arrest and the fruit is “so attenuated as to dissipate the taint” (Wong Sun).

a. Wong Sun was illegally arrested but then was released on his own recognizance and returned voluntarily to confess. 

b. Not “all evidence is fruit of the poisonous tree simply because it would not have come to light but for the illegal actions of the police”. Have to see whether the evidence was a result of “exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint”.

4. Impeachment
a. Walder v. United States (1954)- government can use illegally obtained evidence to impeach a witness who by his own accord brings it up in direct testimony.  “There is hardly a justification for letting the defendant affirmatively resort to perjurious testimony in reliance on the Government’s disability to challenge his credibility.”

b. United States v. Havens (1980)- extended this rule to impeach a defendant’s statements made in response to proper cross-examination reasonably suggested by the defendant’s direct examination.

5. “Standing” exception

a. Rakas v. Illinois (1978)- police stopped and searched a car, which they suspected was a getaway car in a robbery. The defendants did not own, but were occupying as passengers. The police searched the car and found a gun under the seat and drugs in the trunk. 

i. In order to claim protection of the Fourth Amendment, a defendant must demonstrate that he personally has an expectation of privacy in the place searched, and that his expectation is reasonable.

ii. The Court held that the defendants could not assert that they had any legitimate expectation of privacy in the glove compartment or area under the seat of the car in which they were merely passengers.

b. Rawlings v. Kentucky (1980)- defendant could not claim reasonable expectation of privacy in a woman’s purse simply because he claimed ownership over property seized out of it during the search.

c. Minnesota v. Olson (1990)- the Court held that defendant’s “status as overnight guest” showed that he had “an expectation of privacy in the home that society is prepared to recognize as reasonable”.

d. Jones v. United States (1960)
i. Jones had legitimate expectation of privacy when he had permission to use friend’s apartment, had clothing in the apartment, slept there “maybe a night”, and at the time was the sole occupant. 

ii. Thus an overnight guest may claim the protection of the Fourth Amendment, but one who is merely present with the consent of the householder may not.
e. Minnesota v. Carter (1998)- police officer looked through gap in closed window blinds and saw three men engaged in bagging cocaine. The Court held that the two guests in the house could not challenge the legality of the government’s intrusion due to the:
i. the purely commercial nature of the transaction;

ii. the relatively short period of time on the premises; and 

iii. the lack of any previous connection between the defendants and the householder (not like overnight guest)

f. What about the case of having a group of friends over for dinner? Or having a babysitter come over to watch your kid while you go out to dinner?

6. Good-faith exception 
a. United States v. Leon (1984)- the issue is whether to bar evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupportable by probable cause.
i. The Court holds that this evidence is admissible.
ii. In the absence of an allegation that the magistrate abandoned his detached and neutral role, suppression is appropriate only if the officers were dishonest or reckless in preparing their affidavit or could not have harbored an objectively reasonable belief in the existence of probable cause.
iii. The rationale is that there is no deterrent effect if the police in good faith obtained a search warrant from a judge or magistrate.
iv. Penalizing the officer for the magistrate’s error, rather than his own, cannot logically contribute to deterrence of Fourth Amendment violations.

IV. Police Interrogation

A.  Policy Concerns 

Police interrogation constitutional concerns:

1. Right against self-incrimination- Fifth Amendment

2. Right to counsel- Sixth Amendment

3. “Voluntariness” requirement- Fourteenth Amendment

Doe v. United States (1988)

· Suspect was compelled to consent to let the Government access his offshore bank accounts. 
· The Court held that this information was not subject to the privilege against self-incrimination. 
· The Court stated that in order to be testimonial, an accused’s communication must itself, explicitly or implicitly, relate a factual assertion or disclose information. Only then is a person compelled to be a “witness” against himself. 
· The privilege only protects an accused from having to testify against himself, the attempt to force him “to disclose the contents of his own mind”.

· Other examples of certain acts, though incriminating, are also not within the privilege:
· Furnishing a blood sample,

· Providing a handwriting or voice sample, and

· Having to stand in a lineup

The Court cited Murphy v. Waterfront Comm’n (1964) which explained that the privilege is based on:

1. our unwillingness to subject those suspected of crime to the cruel trilemma of self-accusation, perjury or contempt; 
2. our preference for an accusatorial rather than an inquisitorial system of criminal justice; 
3. our fear that self-incriminating statements will be elicited by inhumane treatment and abuses; 
4. our sense of fair play which dictates “a fair state-individual balance by requiring the government to leave the individual alone until good cause is shown for disturbing him and by requiring the government in its contest with the individual to shoulder the entire load,”; 
5. our respect for the inviolability of the human personality and of the right of each individual “to a private enclave where he may lead a private life,”; 

6. our distrust of self-deprecatory statements; and 
7. our realization that the privilege, while sometimes “a shelter to the guilty,” is often “a protection to the innocent”.
B.  Fifth Amendment Privilege against Self-Incrimination
Fifth Amendment text- “…nor shall [any Person] be compelled in any criminal case to be a witness against himself…”
Miranda v. Arizona (1966) 
· The Court held that the prosecution may not use statements stemming from custodial interrogations of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.

· What does Miranda require?

· Applies to custodial interrogations due to their inherently compulsive atmosphere.

· Prior to any questioning, a person must be told that they have the right to remain silent and that anything they do so can be used as evidence against them in court. 

· They must also be told that they have the right to an attorney, either retained or appointed, to consult with and to be present during questioning.
· After receiving these warnings, if the suspect indicates in any manner that he wishes to remain silent, the interrogation must cease. The individual has chosen to exercise his Fifth Amendment privilege.
· However, after receiving these warnings, the suspect can “knowingly and intelligently” waive these rights and make voluntary statements.

· Unless adequate protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of his free choice.

C.  The Scope of Miranda
1.  What constitutes a waiver of Miranda rights?

After the suspect is given his Miranda warnings, the defendant needs to “knowingly and intelligently” waive his rights before the police or prosecution can interrogate him and use any incriminating statements in court.
North Carolina v. Butler (1979) (implied waiver)
· The courts must presume that a defendant did not waive his rights; the prosecution’s burden is great; but in at least some cases waiver can be clearly inferred from the actions and words of the persons interrogated
· In this case, the defendant was informed of his Miranda rights, refused to sign a waiver, but still went on to volunteer information
· A suspect may refuse to sign a waiver but nonetheless indicate that he is willing to talk

Connecticut v. Barrett (1987) (qualified waiver)

· defendant was advised of Miranda rights three times and he signed an acknowledgement that he had been informed of his rights. 
· The defendant said he would not make a written statement without his lawyer, but went on to orally admit his involvement in the crime. 
· The police used the oral admission at trial.

· The defendant argued that his expressed desire for counsel before making a written statement served as an invocation of the right for all purposes. 
· The Court rejected this argument and held that the oral statement was admissible.

· “Miranda gives the defendant a right to choose between speech and silence, and Barrett chose to speak.”

· Brennan concurred in the opinion only because Barrett testified at trial that he understood his Miranda rights.  Without the testimony, Brennan would have dissented, because it’s odd for someone to be willing to talk yet not have anything written.  Seems to suggest the waiver was not knowingly or intelligently made.
In practice, it appears that as long as the warnings are given and the suspect exhibits no overt signs of a lack of capacity to understand them, his waiver will be upheld.

2.  What constitutes “custody” under Miranda?  

When are Miranda warnings necessary? 
The Court rejected the “focus” test from Escobedo and held that Miranda applies “after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way”.
Basically, the phrase is limited to questioning at the police station or a similar setting. 
Most courts have concluded that absent special circumstances (such as arresting a suspect at gunpoint or forcibly subduing him), police questioning on the street, in a public place or in a person’s home or office is not “custodial”.  Also not considered “custodial” when suspect goes to stationhouse on his own or even when he voluntarily agrees to accompany the police there.
The Court has said that “custody” for Miranda purposes is an objective test- how would reasonable people in the suspect’s situation have perceived their circumstances? (so specific characteristics of the suspect are irrelevant)
Yarborough v. Alvarado (2004)

· Alvarado helped another person steal a truck, which led to the shooting of the truck’s owner.
· The detective investigating the crime told Alvarado’s parents that she wanted to talk to him.

· Alvarado’s parents brought him to the sheriff’s station to be questioned. The parents waited in the lobby. Alvarado and the detective went to a small room where only the two of them were present. The questioning lasted two hours and at no time was Alvarado given the Miranda warnings. Alvarado eventually admitted his involvement in the crime. The detective twice asked whether he wanted a break. After the questioning, Alvarado went home with his parents.

· Alvarado was subsequently charged with murder and attempted robbery.

· The Court upheld the state court’s holding that the incriminating statements were admissible because Alvarado was not in “custody”.

· The police did not transport Alvarado to the police station or require him to appear at a specific time

· They did not threaten him or suggest that he would be arrested

· Alvarado’s parents were waiting for him in the lobby

· The detective twice asked if Alvarado needed a break

· Alvarado went home after the questioning

· The suspect’s age and lack of experience in being questioned were not to be considered as part of the objective test whether a reasonable person would have felt free to leave.

· The dissent argues that Alvarado was in custody. His parents brought him to the station so it wasn’t voluntary. He was questioned for two hours in a small room. His parents were not allowed to come into the room. He was young and might feel more constrained than an adult.
3.  What constitutes “interrogation” within the meaning of Miranda?

Rhode Island v. Innis (1980)

· Miranda held that once a defendant in custody asks to speak with a lawyer, all interrogation must cease until a lawyer is present.
· The issue in this case is whether the respondent was “interrogated” in violation of Miranda.

· Suspect was arrested for allegedly robbing a taxi driver and shooting him in the head with a shotgun.

· Suspect was informed of his Miranda rights, asked for a lawyer, and was then put in police car with three cops to be driven to the station. 
· The cops started talking to each other about how there was a school for handicapped children nearby and it would be horrible if one of the kids found the missing shotgun and hurt themselves.

· The suspect stated that he understood his rights but was concerned about the kids and showed them where the shotgun was.

· The term “interrogation” under Miranda refers to not only express questioning, but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.

· So all direct questioning is considered interrogation while indirect action is considered interrogation if there is a greater than 50% chance of it resulting in incriminating statements.

· The Court held that the suspect was not “interrogated” within the meaning of Miranda.

· The police were not aware that the suspect was peculiarly susceptible to an appeal to his conscience concerning the safety of the children.

· It may be “subtle coercion” as the state court put it, but this is not the same as “interrogation”.

· Not like a threat to the suspect like in the drug smuggling hypothetical

· The dissenters argue that the officers knew this emotional appeal would elicit an incriminating response from the suspect.

Illinois v. Perkins (1990) (“jail plant” situation)- Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement. The suspect has to be aware that someone in an official position is expecting a response. No danger of compulsion otherwise.
4.  What constitutes an invocation of Miranda rights?
Fare v. Michael C. (1979)

· After being fully advised of his Miranda rights, a juvenile asked if he could see his probation officer. The police refused and said you can talk to us without an attorney present or you don’t have to talk. The juvenile agreed to talk and made incriminating statements.
· The Court held that asking for a probation officer is not the equivalent of asking for a lawyer and therefore not a per se invocation of Miranda rights.

5.  What happens once a suspect has invoked his Miranda rights?
Depends on whether the suspect has asserted his right to remain silent or invoked his right to counsel.

Michigan v. Mosley (1975)
· Suspect was arrested in connection with certain robberies and after being given Miranda warnings he invoked his right to remain silent (but he did not request a lawyer).

·  The police cut off questioning but came back 2 hours later and read him his Miranda rights again and asked about an unrelated holdup murder.  This time the suspect waived his rights and made incriminating statements.

· The Court held that these statements were admissible.  
· The police honored the suspect’s right to cut off questioning, but then came back after a significant amount of time, gave fresh Miranda warnings, and restricted the second interrogation to a crime that was not a subject of the earlier interrogation.
Three factors seem to be minimal requirements for the resumption of questioning once a suspect asserts his right to remain silent:

1. immediately ceasing the interrogation;

2. suspending questioning entirely for a significant period; 

3. giving a fresh set of Miranda warnings at the outset of the second interrogation.

Edwards v. Arizona (1981)- distinguishing the Mosley case, the Court held that once a suspect in custody invokes his right to counsel, he may not be “subjected to further interrogation until counsel has been made available to him unless he himself initiates further communication, exchanges or conversation with the police”. 
Arizona v. Roberson (1988)- extending the Edwards rule, the Court held that after the suspect has effectively asserted his Fifth Amendment right to counsel (have counsel present to protect against self-incrimination), the police cannot initiate interrogation even about crimes other than the one for which the suspect has invoked his right to counsel. 
D.  The Sixth Amendment Right to Counsel 
Massiah v. United States (1964)

· Massiah was indicted for narcotics charges. He retained a lawyer, pleaded not guilty, and was released on bail. 

· While he was free on bail a federal agent succeeded by surreptitious means (wiring an informant) in listening to incriminating statements made by him.

· The Court held that these statements were inadmissible, because they were elicited after indictment and in the absence of counsel.

· Anything less, might deny a defendant effective representation by counsel at the only stage when legal aid and advice would help him.

Massiah revisited:
Brewer v. Williams (1977) 
· Defendant was suspected of abducting and murdering a young girl at a YMCA in Des Moines. An arrest warrant was issued and Williams turned himself in Davenport.
· Defendant had a lawyer both in Des Moines, where the girl was killed, and in Davenport, where he conferred with an attorney after being arraigned. 
· Both lawyers told the police that they were not to interrogate the defendant in the car. However, on the drive from Davenport to Des Moines, the police knew defendant was very religious and gave “Christian burial speech” to persuade defendant to take them to the body of his victim.

· The Court held that the evidence resulting from these statements made in the car were inadmissible and violated the defendant’s constitutional right to counsel.

· The right to counsel means that a person is entitled to the help of a lawyer at or after the time that judicial proceedings have been initiated against him- whether by way of formal charge, preliminary hearing, indictment, or arraignment.
· Defendant did not waive this right.
· Waiver of the right to counsel requires not merely comprehension of the right but also actual relinquishment of that right.  
· Defendant did not relinquish his right. He has effectively asserted his right to counsel by securing counsel at both ends of his trip, both of whom stated that there was to be no interrogation during the trip.
The Massiah doctrine even extends to jailhouse “plants” that don’t have to question the defendant about the crime, but just engage in conversations with him (United States v. Henry). The Court held that the agent was “stimulating” conversations with the defendant in order to elicit incriminating statements. However, the Court held that a completely passive agent that does not speak to the defendant but is “just merely listening” is permissible. 

But doesn’t a cell mate have to talk to the defendant at some point? Otherwise, the defendant would know something is amiss.

Texas v. Cobb (2001)

· Defendant confessed to burglary but denied knowing anything about the disappearance of a woman and child from the home.

· Defendant was indicted for the burglary charge and counsel was appointed to represent him. 

· While suspect was out on bond for the burglary charge, the police got information about his involvement in the disappearances. The police took him to the station did not notify his lawyer, read him his Miranda rights, which the defendant waived and then confessed to the murders.

· The Court held that these incriminating statements about the murder were admissible.

· The Sixth Amendment right to counsel is offense specific; it cannot be invoked once for all future prosecutions, for it does attach until a prosecution is commenced.
· Accordingly, the Court held that a defendant’s statements regarding offenses for which he had not been charged were admissible notwithstanding the attachment of the Sixth Amendment right to counsel on other charged offenses.
· However, two offenses are encompassed in the same right to counsel if they would be considered the same offense under the Blockburger test.

· The test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does not. 
· The Sixth Amendment right to counsel, did not bar police from interrogating the defendant regarding the murders, because, under Texas law, burglary and murder each require “proof of a fact which the other does not” thus constituting separate offenses under the Blockburger test. 
So the jailhouse plant could ask about an unrelated crime, because the Sixth Amendment is offense specific.
E.  The Due Process “Voluntariness” Requirement
A confession is only admissible if it is “voluntary”.  At the outset, the primary basis for excluding confessions under the due process “voluntariness” test was the “untrustworthiness” rationale.  

However, the Court began to apply a “police methods” as well as “untrustworthiness” test.  The Court believed that coerced confessions offend an underlying principle in the enforcement of our criminal system: that ours is a accusatorial and not inquisitorial system

Spano v. New York (1959)

· Involved the use of defendant’s childhood friend, then a fledging police officer, who pretended that he was in a lot of trouble if the defendant didn’t confess. After eight hours of overnight interrogation, the defendant finally confessed.

· The Court held that this confession was not “voluntary” and that the defendant’s will was overborne by official pressure, fatigue, and sympathy falsely aroused.

· The ban on involuntary confessions turns not only on their reliability but on the notion that “the police must obey the law while enforcing the law: that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves”.

It is difficult to isolate any particular interrogation tactic that will render a confession inadmissible per se. Each confession must be considered in light of the totality of the circumstances, both the characteristics of the accused and the details of the interrogation.

However, this test is very vague and provided little guidance to the police. As a result, Miranda came to replace the “voluntariness” test once the suspect was in custody. 
The “voluntariness” (totality of the circumstances) test is still important for the admissibility of statements in three situations:

1. in situations where Miranda is not applicable (not in custody)
2. Miranda may make the confession inadmissible but the “fruits” of the confession (i.e. murder weapon) may be admissible if the confession was voluntary

3. defendant waives his Miranda rights and agrees to talk
What kinds of trickery or deception may the police employ after a suspect has waived his rights?

Miller v. Fenton (3d Cir. 1986)

· Miller, the prime suspect of a murder, was taken to the police station, advised of his rights and signed a “Miranda card” waiving his rights.

· The detective went on to interrogate him resulting in his confession

· The (subjective) test is whether the detective’s statements were so manipulative or coercive that they deprive the suspect of his ability to make a free choice to confess.

· The majority concluded that under this test Miller’s confession was voluntarily given.

· Did the detective’s statements affect the voluntariness of Miller’s confession?

· Playing the “good guy” is permissible (i.e. being supportive, sympathetic).

· Lied about important facts of the case, by first saying that the victim was still alive then telling Miller she had just died during the interrogation. This could affect the voluntariness, but in this case Miller was seemed unfazed by the news.

· Stated that Miller was not a criminal but sick and should be helped. The court held that this expression of sympathy was permissible and did not amount to an explicit or implied promise not to be prosecuted.

· The detective’s actions and statements may have stirred the urge in Miller to confess, but they did not produce psychological pressure strong enough to overbear the will of a mature, experienced man, who was suffering from no mental or physical illness and was interrogated for less than an hour at a police station by his home.
· Tricking is fine, compulsion is not.

· The dissenting judge argued that because the detective made promises of psychiatric help and that Miller would not be punished, the incriminating statements were not voluntary. Also, Miller collapsed in a state of shock after the interrogation further suggesting its coercive nature.
United States v. LeBrun (8th Cir. 2004)(en banc)- promises not to prosecute does not render a confession involuntary per se. Still have to determine whether the authorities overbore the defendant’s will and critically impaired his capacity for self-determination.
Studies of case law indicate that police tactics like threatening harsh punishment for not confessing or leniency for confessing are coercive. The same study also indicates that misrepresenting evidence, especially scientific evidence (i.e. forensic evidence or lie detector results), are likely to result in an involuntary confession.

Arizona v. Fulminante (1991)- jailhouse plant offered to protect defendant from other inmates if he confessed to murdering his 11-year old stepdaughter. The Court held that this was coercive and involuntary because the defendant was made to fear for his life if he did not confess.

Colorado v. Connelly (1986)

· A mentally ill man confessed to police officer on street that he had killed someone. The man heard the “voice of God” which told him to confess. 

· The defense argued that this illness made his confession involuntary.

· The Court held that the confession was admissible.

· Absent police conduct casually related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law.

What about confession coerced by private persons? Seem just as repugnant?
Commonwealth v. Mahnke (Sup.Jud.Ct.Mass 1975)- held that incriminating statements made by person being beaten by private parties were inadmissible.

F.  Assessing the Law of Interrogation

The dissent in Miranda, believed the thrust of the new rules was to “discourage any confession at all”.  Justice White thought the new rules would increase the number of trials and lead to “a good many criminals” to “either not be tried at all or acquitted” minus these confessions.

Very few suspects actually invoke their Miranda rights and the rate of confessions is similar to as it was before Miranda. A study found that the number of confessions only went down 3.8%. But that is still 28,000 criminals. Schulhofer’s study put the number at 0.7%.

The New York Times article discusses several high profile cases in which innocent people falsely confessed during interrogations.

As a result of these studies, does Miranda do any good? Does it have cultural significance?

Do police even follow the guidelines? Baltimore police 7 steps for getting a waiver on page 676. Another study showed that police actually followed the spirit and letter of Miranda and suspects were still agreeing to talk and eventually confess (around 60-65%). 
Should Miranda be replaced by a statutory requirement to videotape interrogations?

Justice Harlan believed the due process “voluntariness” test was sufficient. He didn’t believe the Fifth Amendment prohibited the use of all pressure to incriminate one’s self. Justice White argued that more flexible procedures should be adopted and not the “straightjacket” bright-line rule the majority adopted. 

Justice White in his dissent argues that “transcripts or observers could be required, specific time limits, tailored to fit the cause, could be imposed, or other devices could be utilized to reduce the chances that otherwise indiscernible coercion will produce an inadmissible confession”.
In Miranda, the majority said “we encourage Congress and the States to continue their laudable search for increasingly effective ways of protecting the rights of the individual while promoting efficient enforcement of our criminal laws.” The majority said that any new procedures would have to be at least as protective as the safeguards in Miranda.
G.  Identification Procedures

Have to worry about the problem of mistaken identification leading to wrongful conviction and the problem that lineups may be made overly suggestive.
United States v. Wade (1967)-
· A criminal suspect cannot be subjected to a pretrial identification process in the absence of his counsel without violating the Sixth Amendment.  
· The post-indictment lineup is a “critical” stage of the prosecution at which the suspect is entitled to the aid of a lawyer as at the trial itself. 
· Improper influences or suggestions may go undetected by the suspect alone.
In practice though, the defense counsel is a passive observer and does not really object during the lineups. The lawyer can bring up these objections when cross-examining the eyewitness.
Kirby v. Illinois (1972)
· The Court refused to extend the right to counsel to lineups that took place before the defendant had been indicted or otherwise formally charged with any criminal offense. 
· So like the other Sixth Amendment right to counsel cases, the right is triggered once adversarial proceedings begin whether by formal charge, preliminary hearing, indictment, or arraignment.
United States v. Ash (1973)- right of counsel does not extend to photographic displays where the suspect is not even present.
When a person has not been formally charged and the right to counsel has not attached, the Fourteenth Amendment due process “backup” test still applies.

Stovall v. Denno (1967)- even when right to counsel attaches, a suspect may use the due process “backup” test to establish that identification procedures conducted in his case “was so unnecessarily suggestive and conducive to irreparable mistaken identification he was denied due process of law”. 
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